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General introduction

While human rights have universal validity, their application and realization depends upon the adaptation of national legal and governmental systems. Just as human rights respect human diversity, they must function in diverse environments while preserving their essential core. 

In the past decade, national human rights institutions have played a key role in the process of integrating human rights standards into national legislation and practice. National human rights institutions (NHRIs) can be particularly well suited to this task because of their ability to combine knowledge of the international standards with a deep understanding of their own society and because NHRIs have a variety of tools and approaches available to them. Some of these are outlined below.

Objective of the seminar:

· To discuss the variety of roles which a NHRI can play in promoting and ensuring respect for human rights on the national level

· To discuss the possibilities for co-operation with China.

Links to all sectors of society

Human rights are the rights of all. NHRIs should be broadly representative of all sectors of the society to which they belong, while retaining independence of government.  In 1993, the United Nations General Assembly adopted the Paris Principles, laying down certain guidelines for National Human Rights Institutions, including competence, mandate, composition and guarantees of independence and pluralism, methods of operation etc. Respect for these criteria is a necessary condition for a membership of the International Coordinating Committee of national human right institutions (ICC). The Paris Principles call for representation of, and effective cooperation with, all forces of civil society, such as non-governmental organizations, trade unions, concerned social and professional organizations, trends in philosophical and / or religious thought, universities, and parliament.

Research and the national advisory function

Knowledge of how human rights can best be respected and enjoyed in any particular society or cultural setting requires both an in-depth knowledge of the human rights standards and of the particular conditions prevailing in the country in question. This must be achieved through processes of research and analysis, which is best conducted within a multi-disciplinary academic framework. Here, a national human rights institution can offer a fruitful climate for exchange between academics with very different scholarly background, and in this way supplement e.g. university departments, which are usually restricted to accommodating e.g. only law or political science. It allows for the researchers to focus on human rights in relation to their own discipline, and in this way contributes to concept and methodology development relevant to this particular area.

In general, interventions by a NHRI should be based on findings obtained through solid research, thereby minimizing the risk that the institutions recommendations are rejected because of accusations of politicization.

One area where research is especially relevant is when it forms the basis for legislative review, an important function for most national institutions. At the level of legislation, NHRIs can serve as a filter in the consultative process leading to the adoption of legislation. By commenting on bills before Parliament or legislation in force, NHRIs can suggest improvements, assisting to avoid later problems. The institution should be consulted in the legislative process in relation to parliamentary bills that raise questions of a human rights nature. Through this work, a constructive relationship is developed with the public administrative authorities. On the basis of research, the institution can support proposed initiatives, sometimes supplemented by suggestions as to what could additionally be done in order to bring law and practice into line with legal developments internationally. An important task is also to identify proposed legislation which may be in violation of human rights, in terms of the authoritative interpretation of relevant conventions, including the decisions of the international control organs set up to monitor the conventions. Usually, this is done by means of a dialogue on the solutions that would best accord with the treaties in question and the values on which they are built.

Promotion / Education

NHRIs have a key role to play in making HR standards known and broadly understood among key institutions and the population in general. This task is accomplished through a combination of methods, including participation in the general public debate, as rights issues arise, and through the elaboration of educational programmes tailor made for particular groups and sectors. The role of NHRIs goes beyond merely informing the public and extends to the responsibility of shaping values and attitudes. The overarching role of National Institutions is thus to build a culture of respect for human rights. The concrete measures to achieve this aim must necessarily depend on the political context of the state, as building a human rights culture will be a greater challenge and require different tools in countries marked by violent conflict, political instability or high rates of poverty or illiteracy.

Educational programmes can be implemented in partnership with governmental or private institutions. By being a hybrid institution that is a creation of the state, while remaining closely linked to civil society, NHRIs are uniquely positioned to cooperate with both, and build bridges in society.

Different channels are used by NHRIs to get the human rights message out to the public. Written educational materials can take many different forms - ranging from brochures, handbooks and training manuals to advertisements, annual reports and newsletters. Public lectures, sensitization and training programmes in human rights are also important educational tools. NHRIs may engage in teaching for a large variety of groups including courts, administrative authorities, members of the police, defence and reserve forces and many educational institutions. 

The use of the media is moreover an important tool used by NHRIs. The media can be an extremely important and useful channel, through coverage of individual cases, articles on human rights issues or televised debates. Another tool used by NHRIs is the integration of human rights curricula within the formal educational system.  The formal educational sector is seen as a particularly important means of getting the human rights message to large sectors of the population.

Public information campaigns are furthermore used by NHRIs to make human rights standards known. Although the content of human rights education might vary from group to group, depending on age, level of education, etc. the basic underpinning is constant and revolves around the rights and freedoms guaranteed in the Universal Declaration of Human Rights and other international and domestic human rights instruments. What is needed is a translation of these international standards into the local context. Human rights training and curricula should respond to the needs of different target audiences and can range from transmitting basic knowledge about human rights issues (values and awareness), to teaching strategies to monitor human rights violations or advocate for change (accountability), to empowering individuals and communities not only to recognize violations but to make it their responsibility to prevent abuses (transformation). 

Tracking the effectiveness of educational strategies is also a key task for NHRIs, either through polling or surveys to measure whether knowledge or awareness of human rights increases from year to year.  

Monitoring and dialogue

NHRIs can play a useful role as a catalyst of change, by monitoring the practices of societal institutions, observing whether these conform to national and international human rights standards, and proposing measures to improve performance and eliminate abusive practices. 

The role of NHRIs is among others to monitor the manner in which their respective states implement their treaty obligations and contribute to the drafting of the state report to the treaty bodies. National Institutions might do so by submitting shadow reports to the treaty bodies, include information on the concluding observations of treaty bodies in their annual reports, or work with civil society in submitting information to the treaty bodies.  

NHRIs have a key role to play in encouraging their respective governments to respect their international human rights obligations and cooperate with the treaty bodies.  They also have a role to play with regard to ensuring the public dissemination of the results of the conclusions by the treaty bodies. NHRIs can convey the outcome of the examinations by the treaty bodies to the public and the media or perhaps invite a committee member to the country and discuss the report. 

Monitoring by National Institutions depends on their research and policy capacity. Such capacity is needed in order to be able to track and report on incidents, types and causes of human rights abuse or to analyze and propose legislation or keep abreast of human rights law. As regards tracking incidents of human rights abuse, National Institutions can draw on a number of indicators, such as the number of complaints received by National Institutions, the police, or other bodies. National Institutions can also engage in public consultations to draw out information on the prevalence of human rights abuse and work in cooperation with non-governmental organizations, other members of civil society and institutions active in human rights to assist in reporting on abuses.

Casehandling and investigations

NHRIs can provide a flexible, speedy and informal alternative to the courts in some kinds of cases involving allegations of human rights violations. Very often, the non-binding recommendation of a credible NHRI will be accepted and followed by the parties to a dispute, avoiding the need for recourse to lengthy legal procedures. Some jurisdictions provide mechanisms by which such recommendations can be converted into binding court judgments when necessary.

Many institutions have a “quasi-judicial” competence.  “Quasi-judicial” indicates something that resembles a judicial function or act, but is distinct from this insofar as it rests with an administrative body. In this context the term refers to those functions of a NHRI, where complaints of human rights violations are received, examined according to procedures reflecting principles of fairness and flexibility, and settled in a manner appropriate to the nature of the complaint, but by a body other than a judicial instance. 

This indicates that the functioning of the NHRI is in this way made to closely resemble the work of the domestic courts, with the risk of overlapping jurisdiction. Therefore the jurisdictional limitations of the competence of both institutions must be precisely defined, and the procedural rules clearly stated. 

It is important to appreciate that National Institutions are not courts; nor are they substitutes for courts. Each forum has its comparative advantages and disadvantages. National Institutions may be more accessible to complainants than the courts because they may be less expensive, less formal, less adversarial, and faster. National Institutions should be seen as complementary to the courts and every effort should be made to promote a harmonious and complementary relationship and avoid conflicts of jurisdiction. As one example, National Institutions may have the capacity to intervene as amicus curiae in cases where the courts are considering serious human rights cases or considering legislation with a human rights impact. National Institutions might also have the capacity to launch complaints or inquiries on their own initiative in response to serious or systemic human rights issues. In appropriate cases, courts should have the capacity to refer cases to National Institutions, particularly if conciliation is a viable option. NHRIs may also engage in training of the judiciary to human rights, which is a measure to ensure human rights considerations are not given short shrift in cases handled by the courts. 

The relationship between NHRIs and other human rights bodies vary from country to country. There are different models: Some National Institutions bring all human rights areas into one institution but with different Commission members having responsibility for different human rights issues; while in other countries, responsibilities are divided amongst specialized agencies. Particularly in the latter case, mechanisms to enhance cooperation and collaboration among these human rights bodies are a key.

The relation between NHRIs and the Ombudsman

NHRIs also share some characteristics and complementarity of mandate with Ombudsman institutions. While there are various models of both, and variations particular to each country, one can generally say that the mandate of Ombudsman institutions is focused on matters related to the exercise of administrative power by the executive branch of government. The Ombudsman is fundamentally concerned with ensuring that the intentions of parliament in its legislation are carried through by the state administration. The necessity for this function is grounded in the modern tendency in all states to delegate a great deal of the authority to make rules to the public administration, as legislation laid down by parliament is often broadly formulated.

The loyalty of the Ombudsman is to parliament, as the representative of the people. Normatively, the Ombudsman’s mandate derives from the national law and constitution.  As a result, the Ombudsman will not usually question the conformity of national law with international standards. The Ombudsman will often not have a mandate to comment on draft legislation, and its conformity with international standards, in the way that an NHRI does. Neither do most Ombudsman institutions carry out pure research.

The Ombudsman is concerned with good administrative practice, with transparency in government, and ensuring that the rights guaranteed to citizens in legislation are secured to them in practice.  The Ombudsman is mandated to receive and investigate complaints by individuals complaining against arbitrariness, misconduct or poor administrative practice by public authorities, and to make recommendations to those authorities. The bulk of, for example, the Danish Parliamentary Ombudsman’s work is thus derived from such complaints. With some exceptions, Ombudsman institutions do not have general programmes of public education and information. Thus NHRIs can thus generally be said to be more proactive in their approach then Ombudsman institutions.

In some countries, institutions have been established which combine the features of an Ombudsman institution with those of an NHRI. This model has been much favoured in Spain and the countries of Latin America. It has also been adopted in Ghana and Tanzania. In the states where Ombudsman institutions are well established (such as Denmark) NHRIs have thus sometimes not been asked to handle individual complaints. The NHRIs may then concentrate more on the proactive strategies mentioned above.

It is important to ensure a good working relationship between the Ombudsman and a NHRI, to ensure that complementarity of functions is ensured.

The work of The Danish Centre for Human Rights in relation to NHRIs

The Danish Centre for Human Rights, which was established in 1987, is recognized as a national institution under the Paris Principles. The Centre currently holds the presidency of the European Coordinating Group of national human rights institutions.

The work of the Centre includes research, information, education, documentation and capacity building projects. So far the activities of the Centre have not included case handling, but this function may be added in 2003. It is considered that the Centre should have the mandate of handling cases in relation to ethnic discrimination, as the board for ethnic equality will be abolished. 

In recent years the Centre has had over 30 partnership programs in central Europe, the Baltic states, the Balkan states, Africa, Asia and Central America.
Within this broader program the Danish Centre has had a major role in assisting the emergence and development of institutions in central and Eastern Europe, Africa and Asia. The work began in the 1980s, to some extent in connection with the annual human rights review of states to which Nordic countries provide development assistance. It has included both promoting the establishment of effective institutions and supporting established institutions in developing countries. The Centre has conducted a number of international training programs on establishing national human rights institutions.

The Danish Centre has assisted in the establishment of national institutions in Bangladesh in Asia, Tanzania, Malawi and Niger in Africa and the newly independent states in Eastern Europe. It has been well placed to play an active role in ensuring the development of democratic institutions in the newly democratising states in the Baltic and Balkan regions. It has also encouraged the establishment of institutions in Western European states, including through the 1999 resolution of the Council of Europe ministerial meeting. The Danish Centre has furthermore participated in the capacity building of the Norwegian and German NHRI.

In 2002 the Danish Centre initiated a capacity building project with the Nepalese Human Rights Commission. The Centre will assist the Commission with strategic planning, as well as building up their capacity with regard to legislative review. Among the activities is furthermore the development of the human rights documentation and information capacity within the Commission.

The Danish Centre has placed Danish human rights officers in several African institutions, the South Africa Constitutional Assembly, the South African Human Rights Commission and the Malawian Ombudsman, and with the National Human Rights Commission of India. The Human Rights Officer with the South African Commission supported the Commission’s work on economic, social and cultural rights and contributed to the Commission’s role in the development of the South African National Action Plan on Human Rights. In Tanzania, the Danish Centre has played a role over the past four years in preparations for the establishment of an NHRI. This included assistance in drafting and consulting on legislation, suggesting a framework for Danish bilateral assistance to the commission, drafting a project document, procuring of international advisers to the Commission, and training of its newly appointed members.

In 1999 the Danish Centre undertook a study of the nature and work of national human rights institutions, which was published in 2000.

The Centre has organised two Conferences during 2001 and 2002 where National Human Rights Institutions have been involved. At the Conference in 2001 Ombudsman and National Human Rights Institutions from Latin America, the Caribbean and EU were invited. The purpose was to strengthen the participating institutions through an exchange of experiences and best practices and through the facilitation of further co-operation both regionally and inter-regionally. As an outcome of the Conference the book “The Work and Practice of Ombudsman and National Human Rights Institutions” was published.

In April 2002 the Sixth International Conference for National Human Rights Institutions was held in Copenhagen and Lund. The purpose of this conference was to promote the protection of human rights, especially with regard to racial discrimination. The conference was a follow up to the World Conference in Durban on racism, racial discrimination, xenophobia and related intolerance. Every second year, the National Institutions convene in an international conference to address issues related to their work. Prior to 2002, the last conference was held in Morocco.  In 2002 The Danish Centre for Human Rights together with The Swedish Ombudsman Against ethnic Discrimination were hosts to the gathering. A conference report will be published later this year. 

The Danish Centre for Human Rights

Copenhagen, August 2002

Annex A

Some suggested topics for discussion in the working groups

Annex B

Paris Principles Relating to the Status of National Institutions (1993)

Annex A

Some suggestions for discussion topics:

1.
Casehandling

Could a NHRI reduce the burden on the court system? If yes, in what areas?

What kinds of case should a NHRI be mandated to take on? What kinds of case should it not take on? 

How useful are non-binding recommendations? Can NHRIs go further than this in their casehandling function?

2.
Promotion / Education

How can a NHRI cooperate with other public institutions to make human rights standards known and understood? (Cooperation with educational authorities and other institutions having an educational function – training of particular groups, such as police, prisons personnel etc).

3.
Legal analysis

Where does the boundary lie between legal analysis and exercise of political judgment?

Where does the boundary lie between the demands of universal standards and every state’s own right to make choices in the best interests of all of its people?

4.
Monitoring

Is a NHRI only a shrill critic, or can it also be a helpful partner?

When is a public report to be preferred over a confidential dialogue?

The Danish Centre 


for Human Rights
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The Danish Centre for Human Rights was established by a parliamentary decision on May 5th 1987.

The work of the Centre includes research, information, education, documentation and capacity building projects.

