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Introduction

1. Under the Danish Presidency of the European Union, the second EU-China Human Rights Dialogue Seminar of the year was held in Copenhagen on 17-18 October 2002.  This was the second Dialogue Seminar organised by the EU-China Human Rights Network.  Dialogue Seminars are jointly hosted by the European Commission, Chinese Ministry of Foreign Affairs, and Presidency of the European Union.  As is custom, the event brought together a large number of academic experts from China and Europe, together with governmental officials from China and each EU member state, plus representatives of the European Commission. 

2. The two topics covered by this Seminar were Prevention of Torture, and National Human Rights Institutions.  As has been the case at previous Dialogue Seminars, participants were divided into two working groups to allow for in-depth discussion of the two chosen topics.  The scope of the working groups was set by two introductory presentations on point (in the opening plenary session of the Seminar), which aimed to draw out some of the most pressing issues in relation to each topic. 

3. Two field visits to the International Rehabilitation Council for Victims of Torture (IRCT) and the Danish Centre for Human Rights also formed part of the Seminar.  This served as a very practical spur to the exchanges of the participants.  

4. In addition, the Seminar included a short focus on current and future cooperation possibilities between the EU and China in the field of human rights.  It is hoped that the discussions on this point of the academic, NGO and governmental participants may be a starting point for future initiatives in the area. 

5. The EU-China Human Rights Dialogue is an ongoing process.  Dialogue Seminars are not open to the public, in order to ensure the most open and honest discussion possible.  However, this report is produced in order to give a flavour of discussions at the event, and to contribute to wider debate and work on the topics in question.  This report draws on the presentations and discussions of the Seminar, together with the reports of the European and Chinese Rapporteurs selected in each working group.  Further information is available from the Secretariat of the EU-China Human Rights Network based at the Irish Centre for Human Rights.

I. Topic 1: Prevention of Torture

Overall discussion

6. The introductory presentation on prevention of torture called to mind that efforts to eradicate torture require careful consideration of three fundamental and interrelated principles: namely, prohibition, prevention and redress.  

7. It was emphasised that, even at the most basic level, the prevention of torture requires the enactment of legislation prohibiting torture and requiring the prosecution of persons believed to be responsible for acts of torture and other forms of ill-treatment. 

8. Stress was laid on the fact that prevention of torture encompasses a variety of different initiatives and approaches – the undertaking of visits to places of detention, training for law enforcement officials, awareness-raising activities; but also, the prosecution and punishment of perpetrators.  This final element was identified as one measure of redress for victims – but prevention should also include other judicial and non-judicial measures of reparation and rehabilitation. 

9. Information on the Chinese context was added to this by the first Chinese expert.  It was pointed out that there have been advances in protection by means of amendments of relevant Chinese legislation – including criminal law, criminal procedure law, and judicial interpretations.  A particular example pointed to was the prohibition on law enforcement officials obtaining evidence through the use of coercion.  However, it was acknowledged that challenges for the future remain.  The need for threefold action was identified by one Chinese presentation as – making legislation more concrete, more comprehensive and more effective.  

10. A considerable amount of emphasis was placed on the issue of exclusion of illegally obtained evidence.  The special role of the Chinese Criminal Procedure Law in work against torture was pointed to in this context.  

Focus-issue 1: education, training and public information

11. As highlighted in the Seminar agenda, the working group on the prevention of torture aimed to address 4 principal issues.  The first issue under discussion was that of education, training and public information.  The format of the session allowed for a number of formal presentations in advance of wider discussion by the group. 

12. Presentations in this session were varied.  The Group was given an understanding of the status of U.N. Convention Against Torture (CAT) in relation to domestic Chinese laws by one speaker.  A practical contribution from a European speaker provided the group with an account of the Human Rights promotion activities of the Northern Ireland Human Rights Commission, particularly in the field of policing.  Practical interventions of this nature were especially useful in ensuring that discussions moved beyond simply theoretical debate. 

13. Another speaker sought to examine the reasons (even any historical reasons) for the practice of torture, arguing that this may aid in taking effective preventative measures.  This speaker pointed out, for example, that time pressures on police under the Chinese system (whereby police officers are obliged to resolve matters in limited periods of time) may be an element contributing to the use of illegal, cruel or prohibited practices.  This argument was not made as an excuse for such illegal behaviour, rather, it was emphasised by the speaker that this fact highlights an area in which education could be improved. 

14. Discussions of the working group during this session were quite practical in nature.  Simple examples of constructive measures were highlighted – for example, how notices and signs in public places, including police stations, could have a small role to play in the prevention of torture and other forms of ill-treatment. 

Focus-issue 2: Prevention of torture in detention

15. A very lively discussion developed on the second issue – prevention of torture in detention: visiting mechanisms and the implications of the adoption of the Draft Optional Protocol to CAT. 

16. The formal presentations of participants in this session were helpful in highlighting the experience of existing visiting mechanisms in action.  One participant presented an overview of the functioning of the European Convention for the Prevention of Torture and of the activities of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT).  Another European participant set out the twin-track approach of the proposed Optional Protocol to CAT.  This approach consists of a dual system of national and international visits to places of detention. 

17. A Chinese participant presented a picture of the various Chinese governmental agencies and described the different kinds of organisations that may conduct visits into places of detention in China.  

18. A lively debate on this topic followed these presentations.  Some Chinese participants challenged the viability of visiting mechanisms, especially at the international level.  In this connection, one expert also claimed that unexpected visits might themselves constitute a violation of the rights of detainees. 

19. By contrast, European experts argued that an international visiting mechanism – especially when supplemented by complementary national mechanisms – could prove very effective in the protection of prisoners.  Furthermore, this protection could be achieved without any interference with their rights in the manner suggested. 

20.  It was also pointed out that the European model illustrates that a system of this kind can also function throughout quite different social and cultural regions. 

Focus-issue 3: Complaint mechanisms, investigation and prosecution of alleged perpetrators

21. Again, a number of presentations were made in this session.  One presentation focused on providing an overview of international complaint mechanisms.  

22. A Chinese participant outlined for all the recent legislative, administrative and judicial developments with regards to eradication of torture in China – this presentation focused in particular on the right to silence.  A practical constraint given particular emphasis in discussion was the lack of lawyers, identified as a factor rendering compliance with international requirements difficult. 

23.  The question of exclusion of illegally obtained evidence was also addressed during this session.  One Chinese participant devoted considerable time to analysis of the different schools of thought on this issue in China.  This participant also pointed to related safeguards in addition to complaint mechanisms – for example, access to a lawyer, access to medical care, better record-systems in places of detention and so on. 

Focus-issue 4: The concept of Redress

24. In its last session the working group one looked at the concept of redress.  The session opened with a presentation on the fundamental right to reparation in international law.  This presentation also brought to the attention of the group the draft principles on reparation currently being elaborated in the UN framework.  

25. Information on the Chinese context was provided through a presentation on the 1994 Law on Compensation in China.  In addition to providing context, this talk highlighted some of the deficiencies of the current law providing redress for torture victims. 

26. From this beginning, the working group moved on to a discussion focusing particularly on the meaning and scope of compensation in domestic systems.  Some time was also devoted to the idea of possible forms of redress through inter-state proceedings based on the laws of State responsibility.  
Visit to the International Rehabilitation Council for Torture Victims

27. As noted at the outset, the October 2002 Dialogue Seminar contained some structural innovations – one such innovation was the addition of field-visits to the traditional discussion sessions.  The working group on Prevention of Torture had the opportunity to visit the International Rehabilitation Council for Torture Victims (ICRT). 

28. This proved to be a very valuable element in the Seminar.  Participants benefited from the expertise and experiences of a number of ICRT personnel, with presentations on the purposes, activities and programmes of the organisation.  This practical refocusing of group also prompted a re-examination and further discussion on some of the torture prevention issues addressed in earlier sections.

Overall remarks on Prevention of Torture

29. Participants in the October 2002 EU-China Dialogue Seminar agreed that prevention of torture and other forms of inhuman treatment is a challenge facing both China and European nations, although to different degrees.  Wide agreement was evident between participating European and Chinese experts that it is necessary to enhance prevention measures at all levels – that is, at the level of domestic legislation, administrative and judicial practices, in the field of education, public awareness in addition to improvements with regard to redress and rehabilitation of victims.  

30. It should be noted, however, that quite some disagreement was evident – particularly on some instruments of international cooperation, and also on the usefulness of some preventative measures. 

31. There was nonetheless wide agreement on the point that international cooperation on torture prevention should proceed.  In this context it was noted that the EU-China Human Rights Network provides a useful framework within which to improve current practices.  

II. Topic 2: National Human Rights Institutions
Overall discussion

32. The second working group focused on the topic of National Human Rights Institutions.  The same general structure was followed in that two introductory presentations in the opening plenary session set the scope of discussion.  

33.  The basic or grounding presentation of the group looked at the topic in historical context, in addition to addressing the preferred form and activities of human rights institutions. 

34.  The huge increase since 1990 in the numbers of national human rights institutions worldwide was pointed out.  This massive increase has been spread across the globe – all regions have seen an increase in the number of human rights institutions, and this development can be seen as global in that sense.  The reasons for this increase were briefly addressed – for example, the emergence of new democracies could account for some of the increase.  It was also claimed that another reason could be due to the fact that in the last decade, human rights have come to be viewed as of wider and more universal application, as compared to being seen as a narrow foreign-policy tool of cold war politics.

35.  International standards for human rights institutions were sketched at the outset also.  The definition, scope of activities and power of institutions was a topic of discussion throughout these sessions. The role of national human rights institutions under the Paris Principles (Principles related to the status of national institutions) was discussed at some length – namely, to monitor human rights; to advise Government, Parliament and any other competent body on specific human rights issues or on the compliance of legislation with international human rights standards.  The mandate of national institutions to educate and inform in the field of human rights was also highlighted (in schools, universities, professional circles and so on).  It was noted that some institutions are given a quasi-judicial competence to examine individual complaints.  Another issue drawn out by the speaker was the role of national institutions in the protection of economic, social and cultural rights and their role in the regional and international protection of human rights. 

36.  Throughout this presentation, the key elements of any national human rights institution were identified as independence and pluralism.  Beyond these two general characteristics, institutions may be categorised in various ways, but these two features are crucial. 

37. A presentation by a Chinese participant added to this opening – it was acknowledged that national human rights institutions play a very important part in the protection of human rights.  Although there is no such specific institution in China, the human rights protection activities of other state organisations and NGOs in China were pointed to. 

38.  In terms of governmental activities, the National People’s Congress was identified – it was noted that agencies of Congress may deal with individual complaints by letters and visits (xinfang jigou).  It was also noted that the various governmental departments similarly deal with complaints by letters and visits, and in this way work for the protection of human rights. 

39.  Aside from governmental activities, it was pointed out that since the opening and reform policy more and more NGOs have been founded in China.  The All-China Women’s Federation and the China Disabled Person’s Federation in particular were pointed out as having an increasing influence. 

Focus-issue one: The role of NHRI in Education, Training and Public Information 

40.  Issues for discussion by the working group were divided according to some of the differing roles of human rights institutions.  The first topic focused on in this way was the role of national human rights institutions in education, training and public information. 

41.  Presentations and discussion on this topic were varied – several European participants offered the experience of their national institutions as examples of the role that can be filled and the kinds of activities that can be engaged in by human rights institutions in this respect. 

42. Of course, the Chinese contribution to this discussion was to a degree curtailed by the fact that there is as of yet no national human rights institution in China.  However, the hope was expressed that European participants could provide advice on the possible establishment of such an institution.  

43.  One point that was heavily emphasised by European participants was that training of judges and public officials is crucial.  In response, and in terms of action already taken, representatives of the Chinese authorities highlighted training of police by domestic prosecutors, and also training of certain numbers of prison guards in an international training session. 

44.  From the perspective of public information, it was argued by some participants that creating greater awareness of the general concepts and theories behind human rights is more important than training on specific issues. National human rights institutions were felt to have a central role in developing this wide awareness, as well as provision of specific training.  

45.  Chinese officials linked this issue to promotion of knowledge of the law within China, pointing to four 5-year plans to popularise the law and expand information on the rights and duties of citizens.  The importance and usefulness of textbooks and other training materials was also emphasised. 

Focus-issue two: Research and Interaction with the Legislative Process 

46.  The second session of this working group looked at quite a different role for national human rights institutions – the role they may play in academic research and interaction with the legislative process.  Due to the fact that China does not have a national human rights institution at this time, this session mainly involved a description of the experiences of European nations.  It was nonetheless useful in indicating the variety of approaches and experiences of European participants. 

47.  At the outset it was recalled that the role of national human rights institutions differs from one country to another.  However, the feeling was strongly expressed that certain commonalities of experience may be identified, and that additionally, institutions of this kind hold a number of advantages when compared to research-orientated NGOs.  This was felt to be so, especially in terms of consultation by governments. For example, it was pointed out that in Greece the government refers drafts of all legislation relating to human rights to the national human rights institution for an opinion.  In Denmark, it was noted that the Danish Centre for Human Rights had in the past been systematically consulted by government, particularly in the field of asylum and immigration.

48. The research aspects of the work of national institutions were also discussed. The differences in practices of different States was visible again when it was noted that national institutions may concentrate its research on the overall status of human rights in a country; or could also approach the matter from a different perspective and focus on individual topics and issues.  The ‘added-value’ of research by a national institution is partly to do with its independence and credibility, but also partly due to the fact that it conducts such activities in the field of human rights, not simply the criminal law or procedural law, for example. 

49. The French National Consultative Commission was also raised as an example, due to the fact that it gathers together experts with divergent specialities in order to conduct human rights research throughout as many disciplines as possible. 
Focus-issue three: Monitoring, complaint mechanisms and case-handling

50.  The session on complaint mechanisms and case-handling was instructive in a number of ways.  First, participants explained the practice in their countries – for example, it was noted that the French National Consultative Commission for Human Rights has no competence to handle individual cases.  The traditional method of dealing with cases – through the courts – was also pointed to in an examination of the practice of the German Constitutional Court. 

51.  One Chinese participant sketched for the working group the various methods by which complaints are dealt with in China.  It was argued that a number of different departments and methods are utilised to ensure the protection of human rights within China – some information was given relating to article 27 of the Constitution in particular. 

52. It was argued that according to the spirit of Article 27, in cases where the rights of citizens are alleged to have been infringed, state agencies have an obligation to receive and deal with complaints by letter or visit (xinfang jingo).  In this connection The Regulation on Complaints by Letters and Visits was adopted in 1995.  It was claimed that such mechanisms provide a very effective complaints system.  It was also noted that some agencies are able to reply very quickly to complaints submitted, sometimes within 15 days.  

53. To add to this, an official of the Chinese Ministry of Justice described the work of legal service agencies (falü fuwo jigou) in China.  It was noted that approximately 10 million persons participate in the work of legal service agencies.  By resolving a large number of disputes through mediation, it was argued that these agencies play an important role in preventing the intensification of disputes.  
54. A speaker from the Office of the High Commissioner for Human Rights took the floor to lay out some of the reasons in favour of establishment of national human rights institutions with case-handling capacities.  It was pointed out that other organs do not always place such great importance to human rights as national institution.  In practical terms, it is the case that many people are denied access to a court due to financial constraints.  It was argued that where a dispute-resolution mechanism is in place in the national institution, financial considerations are not such a difficulty.  

55. The possible procedural advantages to case-handling in national institution were also emphasised – standard court procedures can often be cumbersome and result in slow-moving cases.  A national institution holds out the possibility of high-speed resolution of claims: for example, it was noted that the Indian national institution has managed to handle a large number of cases.  Alternative dispute resolution methods such as conciliation can also be explored in the context of a national institution.  It was argued that handling cases through national institutions could prove very beneficial for Asian nations. 

Focus-issue four: Building NHRI – institutional criteria and best practice models

56. Overall, it can be said that the topic of best practice models for the creation and running of national human rights institutions attracted considerable attention from Chinese participants in the Seminar.  

57. Setting out the basic principles relating to national institutions, a representative of the OHCHR strongly emphasised the crucial element in establishment of a national institution, namely, its independence.  It was underlined that independence in this context does not imply the rejection of governmental funding.  Legislation should underpin the institution and appointment of commissioners or other key personnel.  The crucial importance of pluralism was also pointed to – appointment procedures must ensure equal representation of all social groups and so on.  

58. Another point of basic importance is that national institutions shall have as their basis international human rights standards, and shall have competence and responsibility for all ‘generations’ or types of rights.  National institutions should be internationally recognised. 

59.  One Chinese participant interjected, noting a fear that one centralised human rights institution would not be enough for China – and that establishment of such an institution could thus perhaps have an adverse effect on the role already played by state agencies and NGOs.  However, in response, the speaker explained that in countries with very large populations, it was entirely possible to establish provincial branches of a central human rights institution.  
60. A discussion developed on the question of whether national institutions should play a role in reporting to international treaty bodies.  The majority opinion was that national institutions should indeed play some part in the reporting process – but that it should not bear responsibility for preparation of the report itself.  The reasoning behind this position was that the national institution should not simply represent the opinion of the authorities – rather, it should be free to criticise the position or actions of government. 

61. Some Chinese participants specifically sought the comments and suggestions of European participants on the question of how to build a national human rights institution in China.  They recognised that there is a growing tendency to establish national institutions in many regions.  One Chinese participant expressed a belief that national institutions are becoming increasingly important and necessary due to the fact that international instruments impose so many obligations on States – legislative, administrative and judicial branches – and that this makes it difficult for authorities to ensure those obligations are met.  He expressed the belief that the question of whether a national human rights institution should be established will certainly be raised in China, but that current conditions are not suitable to allow for this development.  While learning from the experiences of other countries, and especially the European examples presented during the Seminar, he argued that China should keep in place existing mechanisms for the protection of human rights. 

Visit to the Danish Centre for Human Rights 

62. A visit to an outside agency also formed part of the working group on national human rights institutions.  The working group visited the Danish Centre for Human Rights, in order to see in practice a working example of a national institution.  They were given further information on the history, function and work of the Centre, with the possibilities for future cooperation also being discussed.  Possible cooperative research in the field of judicial reform was one particular area that will be followed-up on in the aftermath of this Seminar.

Overall remarks on National Human Rights Institutions

63. Due to the fact that China does not currently have a national human rights institution, discussions in the working group were necessarily somewhat Europe-centred.  However, the participants provided valuable guidance on the matter of building and maintaining a successful national human rights institution.  

64. It is also the case that a number of agreements were reached; not least that national human rights institutions can serve a very useful function in many fields, from public information and education on human rights, to assistance in the shaping of legislation and development of research and training on human rights matters.  It was acknowledged and agreed that certain characteristics of national human rights institutions can vary, but that the basic principles of independence and diversity must be respected.  There was also agreement on the fact that there are many possibilities for cooperation between the EU and China in the field of national institutions. 

Final remarks 

65. As noted at the outset, the Copenhagen Dialogue Seminar involved a number of structural innovations, the most important of which was the inclusion of outside visits into the working groups.  These visits added a valuable practical dimension to the Seminar, and also provided greater opportunities for informal networking than has previously been possible.  

66. The closing session of the Seminar provided an immediate forum for participants to offer inital feedback on the event.  The maturation of the EU-China Human Rights Network was noted in this session.  The feeling was expressed by a number of participants that the Seminar had been a constructive one, that mutual understanding had been enhanced and that contacts between the two sides had been strengthened.  

67. In wider terms, the view was expressed that the EU-China Human Rights Dialogue should be continued.  Side-by-side with this call for continuation of the Dialogue process, a number of suggestions for improvements were made, including the development of a closer link between the EU-China Dialogue, and the Human Rights Dialogue Seminars.  This and other suggestions are now being examined in greater detail with an eye to the future.  
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