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Introduction

1. With the opening of the first Network Seminar in Galway, the EU-China Network for the Ratification and Implementation of the UN Human Rights Covenants (“EU-China Human Rights Network”) has commenced activities.   

2. The overall aim of the EU-China Human Rights Network is to assist China in the process of bringing its laws into compliance with international standards, and advancing practical protection of the substantive rights guaranteed by the UN Covenants.  

3. The Network is composed of 15 universities - one in each EU member-state - and 15 Chinese universities led by the Chinese Academy of Social Sciences (CASS).  The Irish Centre for Human Rights is responsible for coordinating and directing the Network, with a full-time project secretariat based in Galway.  Three other European institutions, Paris II, Milan and Essex, are co-partners and make up the Steering Committee, together with the Chinese Academy of Social Sciences Institute of Law and Centre for Human Rights Studies. 

4. The Network is funded by the European Commission and will run for an initial period of two years, that is, until the end of 2003.  

5. The first Expert Network Seminar of the EU-China Human Rights Network was held on 24-25 April 2002 at the National University of Ireland, Galway.  This seminar addressed the topic of ‘Transparency and Regulation of the Mass Media’.  The outcomes of this working group will be reported to the European Commission and Chinese authorities, and will also feed into the EU-China Human Rights Dialogue Seminar to be held in Beijing on 30/31 May under the Spanish Presidency of the EU.  

6.  Nine European and nine Chinese experts gathered in Galway and addressed this topic in a very open and productive meeting. In all, six countries and ten human rights institutions were represented at the seminar.  

7. The expert group in Galway selected six specific areas relating to Regulation of Mass Media for discussion.  These areas were:


A. Control and Regulation of Broadcast Media

B. The Internet


C. Limitations on Expression: Defamation


D. Limitations on Expression: Security


E. Media Professionals and Remedies

B. Reservations to ICCPR

8. Naturally, a number of core concepts ran through each of the items for discussion.  However, this report seeks to give a flavour of discussions by addressing each of the agenda items in turn.  

Introductory presentation 

9. At the outset, an introductory presentation by a Chinese participant set the framework for discussions by introducing the state of law in China in relation to freedom of expression.  

10. This presentation argued that the Chinese constitutional position on freedom of expression is, in general, in harmony with the Universal Declaration of Human Rights.  The two basic principles at play in this area were identified as freedom of expression as a fundamental civil right; and restrictions clearly defined by law.  The related rights guaranteed to citizens in the PRC, such as freedom of assembly and so on, were recalled in this context also.  It was also argued that by means of a number of regulations of the State Council (e.g. 1994 Regulation on Broadcasting and Television), it had been stressed to local government that freedom of expression must be respected and ensured.  

11. It was argued that restrictions on expression exist to a different degree in different countries – the traditional values of China were cited to the effect that expression should not damage the public interest or it would be banned.  An interesting point was made to the effect that the aftermath of September 11 in the United States had seen the banning of criticism of government in media (the example given related to the removal of the Deputy Director of the Voice of America).  The operable tests for controls on speech were discussed.

A. 
 Control and Regulation of Broadcast Media

12. The first topic for discussion was that of control and regulation of broadcast media.  This session covered matters including licensing regimes, monopolies, commercialisation, and the imperative of access to the airwaves.  A number of presentations were made prior to general discussion on the question. 

13. The first presentation of this session set out the relevant international principles concerning regulatory bodies, the licensing process and so on.  Some general points were first made: It was noted that three principles have been built by the European Court of Human Rights under Article 10 of the ECHR. First, that State monopolies are illegitimate.  Second, that pluralism is an essential element in broadcasting.  Third, that any restrictions must meet standards of Article 10(2).

14. Two central elements were emphasised as essential in relation to broadcasting: 

· Editorial independence: Programming decisions should be made by broadcasters. 

· Diversity: Pluralism of broadcast organisations and of ownership of broadcast organisation.  The diversity of voices, viewpoints and languages are key.

15. Next, the preferred status and nature of regulatory bodies were put forward, together with a discussion of the criteria to be met by any licensing process.  The concept of restrictions on content and the matter of sanctions for breach of law were also addressed by this speaker.  It was noted that additional content restrictions or criteria above and beyond civil and criminal laws are often added – although this is not to be recommended.  Positive content requirements may be helpful, for instance a positive obligation of diversity (e.g. children’s or minority programming).  However, any such content requirement must not be onerous or unrealistic – an example of good practice is that of South Africa, where the requirement of local content is subject to progressive implementation and with an inbuilt opportunity for review. 

16.  Two general points were made in relation to sanction for breach of law: 

· Sanctions always be strictly proportionate to the harm caused

· Sanctions should be applied in graduated way. E.g. first a fine, continuing in severity with revocation of licence reserved only as an ultimate sanction. This should apply only in the most extreme circumstances – in case of a gross violation and where other sanctions imposed have not been adequate.  One example is incitement to violence. 

17. A presentation followed concerning the actual conditions of control of broadcasting in China.  The current management system for media within China was set out for the group. Although up to this point there has been no formal law on point, a number of administrative regulations have been made – administrative regulations of the State Council, other departments, and local regulations issued by the provincial people’s government. 

18.  In terms of the relevant regulatory body and the licensing process, it was pointed out that the Administrative department of the State Council is responsible for approving applications.  Content restrictions or censorship was also addressed.  Radio and Television programmes are produced and managed by those companies approved by the administration.  Programmes made by unapproved companies may not be broadcast.  Programmes, by regulation, should not include any content which would harm national unity, harm national security or interests, incite national division, or leak national secrets.  Also to be excluded are defamatory material, pornographic material, material promoting superstition or violence, or other prohibited material.  In special circumstances, the administrative department may block broadcasts. 

19.  A number of suggestions for improvements were made at this point.  The absence of appropriate legislation in China was identified as a problem, and it was suggested that a new and specific law should replace the collection of administrative regulations currently in place.  This would serve the purpose of increasing clarity, and aid in the promotion of self-regulation mechanisms.  Challenges for the implementation of the ICCPR were also discussed, with a number of proposals for reform, including the creation of independent management units in the form of committees to ensure openness and transparency of procedure.  

20. Following these presentations, a detailed discussion began concerning a number of issues – particularly the best structure for licensing regimes, the question of monopolies, as well as the effects of commercialisation.  

21. The preferable form of Regulatory bodies was discussed in some detail.  The view was expressed that international standards require an independent regulatory body responsible to the parliament or the public rather than under the control of any particular minister or ministry; that it must be adequately funded; and with appointment of membership based on expertise only, and protected from dismissal for their fixed term appointment.  Members of such a body should also not have any conflict of interests.  

22. One participant made a number of concrete suggestions for the case of China, that new an independent body in form of Committee could be established, which would use a hearing procedure, voting and adopting by majority decisions on licenses.  

23. The actual licensing process for such a body to apply was another point of discussion. It was agreed that objective criteria should be set out clearly for applicants seeking broadcasting license.  These criteria might often be technical or financial.  Time limits should be used, with a competitive application process. Care should be taken to avoid undue concentration of ownership.  In some countries commercial or private licences were granted subject to no time limit, but it was discussed whether it were preferable that licenses should be granted for set periods, with opportunities to renew.  Some conditions could be set – e.g. for percentages of local content. 

24. A major feature of this discussion was the idea of pluralism and diversity as the touchstone.  Access to the airwaves for a diversity of opinions, views and languages was seen as key.  Diversity also encompasses the need for plurality of broadcast organisations and ownership of media – this implies not only that state monopolies are illegitimate, but that the over-concentration of media ownership in private hands is equally to be avoided.  Monopolisation of viewpoints by commercial concentration was identified as a major challenge to be faced in many western countries. Support for community broadcasting was seen as one way to redress any threatened imbalance. 

25. Editorial independence was the next key issue discussed.  Again this concept was agreed to operate irrespective of the source of the interference was seen as  – whether by the State or by operation of commercial forces. 

26. In this context, there was a discussion of Self-regulation in media as opposed to state action or censorship.  The idea of an efficient mechanism to allow for self-regulation of Chinese media was discussed.  A proposal was tabled that an effective way to promote self-regulation might be to establish a Committee of Media, whose main responsibility it would be to deal with public complaints in relation to media and journalists.  

27. Another interesting aspect of the discussions under this heading was of the possible trend away from state broadcasting to public service broadcasting.  A shift towards broadcasting in the public interest implies a move from a situation of government media towards public service broadcasters with a mandate for quality independent programming and impartial and unbiased news and current affairs coverage.

B.
The Internet 

28. The phenomenal growth of internet capabilities in China formed part of the backdrop to this discussion.  A number of presentations were made concerning the development and spread of internet in China.  Strong views were expressed, however, that regulation of the area should not be technology driven.

29. One major discussion under this heading was whether the internet should be regulated in accordance with all the same rules as traditional broadcast media, or whether internet-specific legislation and regulation ought to be put in place.  A trend was identified whereby the convergence of technologies was leading to a certain extent to a convergence of regulation.  There was a general feeling, however, that distinct regulation of traditional broadcast media and the internet was preferable.  A number of regulation models were discussed.  The solution already found in a number of countries was that one regulatory body should have responsibility for both traditional and new media, but that separate divisions would be created for the various media.  This has the effect of allowing more effective regulation in the light of convergent technology, while allowing for differentiation of regulation where necessary. 

30. There was a lively discussion on the licensing of internet technologies.  The point was made that historically, the licensing requirements applied in the field of broadcasting were due to a shortage of frequencies.  It was suggested by some participants that as this is not a consideration in the case of new media, a new approach would be preferable.  There was a spirited discussion on whether licensing was compatible with international standards relating to freedom of expression (for example permission and licence to set up news site).  The strong view was put forward that licensing of ISP’s was not justifiable, as they merely provide access to the internet and space for the content of others – they were vividly compared to paper or a printing press – as the means to produce a product.  There were also strong views that regulation should not be technology driven.

31. The need for careful scrutiny of prior restraint in the form of filtering or blocking devices was also emphasised.  The need to recognise the fact that news and information is often perishable was a consideration in this discussion, together with views that prior restraint should apply no more to the internet than in the case of traditional press.  The need for careful scrutiny of all prior restraints was emphasised. 

C.  
Limitations on Expression: Defamation

32. Discussions on defamation were wide-ranging, and the group drew in particular on the jurisprudence of the European Court of Human Rights in its examination of how the public and private rights involved might best be accommodated.

33. Again, a number of presentations preceded discussions – on the international standards applicable in the area, and also on disclosure and openness of government in China.   

34. The question of defamation in relation to politicians and public officials was extensively debated.  The need for public officials to tolerate a greater degree of criticism than private citizens was highlighted, with one agreed justification for this greater tolerance of criticism being the ideas of transparency and accountability – that the public have a right to know what is being done in their name.  Although politicians are entitled to protection of their reputation, this must be balanced against the public interest in open discussion.  In this context, the role of the media, and the importance of the press were agreed by all.  

35. The need to allow ‘room for error’ was also brought up in this session.  The question of whether Laws of insult against Heads of States, flags or national emblems were appropriate in modern times was also discussed.  The view was expressed that such laws ought to be abolished as belonging to an earlier era when a different view of the relationship between Heads of State and the public was in place.  

36. In terms of remedies, the need to use criminal sanction only in the most exceptional circumstances was emphasised by many participants, with use of civil laws being felt more appropriate.  It was pointed out that the use of criminal laws against journalists is increasingly viewed as unacceptable. The fundamental importance of any sanctions imposed being strictly proportionate was underlined.  The primacy of the right of reply or rectification as the best and most appropriate remedy in the case of defamation was suggested. 

37. The particular case of Judges was also discussed in some detail – again there was a general feeling that, in common with public officials, members of the judiciary ought perhaps to be slower to resort to defamation cases. However the need to protect the integrity of the courts system was emphasised by many.  

38. The question of reporting on court cases was raised, with the concept of open justice and open courts emphasised as covering the reporting of court cases by print media.  Limitations on the freedom of the print media to report on cases were confined to cases involving, for instance, the need to protect children.  On this point, the divergence of tests in case-law around the world was noted – for example the United States test of clear and present danger to the administration of justice, while in many other jurisdictions controls were tighter, limiting reporting to factual accounts until after publication of a decision or verdict.  The growing assumption, in the need of empirical research, was that judges and juries could still make fair decisions after exposure to prejudicial material. 

39. On the question of broadcast media, the differing rules of a number of jurisdictions were noted.  The two opposing principles here were identified as follows: in favour of television coverage was the argument that this is a continuation of the idea that trials are public. By contrast, arguments against television coverage centre on the fear of spectacle, that the criminal process could come to be viewed more a show business, with dignity removed from the process.

40. Providing for truth as a complete defence to defamation was noted as insufficient by itself without also considering the question of where the burden of proof on the question of truth lies, in any proceedings. 

41. A question raised for further discussion was that of Data Protection and Privacy laws.  It was felt that this issue should be taken up at future Network events. 

D.  
Limitations on Expression: Security

42. Two presentations were made in this session prior to wide-ranging discussions on the limitations that may be placed on freedom of expression on security grounds.  One European participant set out international norms on state secrets, while a Chinese participant set out the situation relative to openness of governmental affairs in China.  This session also contained a useful introduction to the system of Judicial Hearings in China.

43. Participants agreed that the general rule had to be of access to information – national security and state secrets should always be viewed as exceptions to this general right of access, rather than self-standing concepts.  In support of this contention, a Recommendation of the Committee of Ministers (February 2002) and the position of the Special Rapporteur that access to information is an essential part of freedom of expression guarantees were cited. 

44. The test for whether information or documentation might properly be classified due to national security or state secrets was discussed.  The relevant international standards were felt to establish that the test involved first, a risk of harm through disclosure of the documents.  If this ‘harm’ criteria is met, the second element of the test is to balance that harm with the public interest in disclosure.  If the elements of necessity and proportionality are met, disclosure should be made in spite of feared harm

45. One of the major areas of discussion in relation to limitation of freedom of expression by reference to concepts of state secrets or national security was the question of how reliance on these concepts by the State should be tested.  

46. Methods by which to guard against abuse of national security laws were discussed.  For example – the question of whether the State ought to be obliged to give evidence or proof to support the designation of particular information or documents as classified, or whether the courts ought to give deference to State assessments in this regard.  A divergence of approaches was noted, as well as the danger of allowing too much deference to the State.  It was noted that the European Court of Human Rights seems to in the past have fallen into this trap.  

47. Freedom of information was again raised in this regard.  The idea of open-file administration was raised, which, it was felt might encompass three elements: first, freedom of information for citizens, second the right of access to administrative information, and third, the right to be heard on relevant decisions in this regard. 

E.  
Media Professionals and Remedies

48. The agreement of the Seminar participants on the crucial role of the press formed the backdrop to this discussion.  

49. The idea of self-regulation, which was addressed throughout a number of sessions was raised again. The group discussed the mixture of ethical and legal requirements involved at some length.  

50. The idea was also proposed that self-regulation by itself is insufficient, however.  The need for explicit legal protection for journalists in order to protect against a chilling effect on expression was noted.  

51. The discussion of appropriate sanctions of punishments for breach of the law was picked up again in this discussion.  It was agreed that sanctions should always be strictly proportionate to any harm caused.  Further, it was felt that sanctions there should be a graduated application of sanctions.  Only in the most extreme circumstances and when other less severe sanctions have not worked should the ultimate sanction of revoking a license be contemplated.  

52. Protection of sources was identified as a somewhat controversial area – the feeling was expressed by a number of participants that orders for disclosure of a journalist’s sources should be made only where such an order is in the public interest, and where there is no reasonable alternative.  One participant suggested that only two interests were sufficiently vital in this context – the right to defence against criminal charges; and the investigation of serious criminal affairs.  

53. And as noted in earlier sessions, the whole area of Freedom of Information was identified as requiring further discussion and study.  The question of whether freedom of information and the concept of the ‘right to know’ (as termed by Chinese participants) were the same in content was raised in this connection.  Also discussed was the question of whether these concepts should be considered in the same vein as the difference between an ‘informed public’ and a public informed.

F.  
Reservations to ICCPR

54. The question of reservations to the International Covenant on Civil and Political Rights was also addressed at this Seminar.  A presentation in this session pointed out that the use of limited reservations can be a useful device in relation to complex treaties.  Reservations should of course be compatible with the object and purpose of the treaty.

55. It was agreed that, in principle, reservations may be made to Article 19 of the ICCPR upon ratification.  Any such reservation ought to be consistent with the object and purpose of the treaty.

56. It was emphasised that where an illegal or impermissible reservation is made, the consequence in relation to international human rights law treaties, including the ICCPR, is that the reservation in question is of no effect – the State is bound by the full provision of the treaty in question.  An example of such an illegal reservation might be an attempt to make a general reservation as to Article 19 in its entirety – because the aims and other rights contained within the Covenant are so closely linked to and dependent upon freedom of expression, such a reservation would run counter to the object and purpose test. 

Concluding Remarks

57. It was widely agreed by participants at the first Network Seminar in Galway that the event had been fruitful.  Discussions throughout the seminar were open and cordial, and participants agreed that Europe and China face many common challenges in relation to freedom of expression and regulation of the media.  The opportunity to share experiences in this regard was seen as very valuable.  Participants also agreed that further research and cooperation on the topic would be useful. 

58. On a structural level, good working relationships were established between the European and Chinese partners during this, the first Network event.  Great confidence for the future of the cooperation was expressed on all sides, based on this positive beginning.  
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