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Introduction 

1. In March 2003, the second Network Seminar of the EU-China Human Rights Network was held in Beijing, China.  The topic chosen for this event was Access to Justice.  Thirty-five Chinese participants were joined by ten European experts for a discussion of issues including fair trial guarantees, models of Legal Aid, standards of professionalism in the judiciary, alternative dispute resolution and the system of ‘re-education through labour’. 

2. It must be acknowledged that overall, discussions were exceptionally frank throughout this Seminar.  As has been the case at previous events, national legislation and practice was compared to international standards throughout the discussions of the group.  The gap between the international law and national implementation was explored, with a number of suggestions for reform being discussed.  

3. Some of the issues discussed with particular reference to China included reform of the judicial system; judicial impartiality and professionalism; efficiency of the courts system and appeals procedures; judicial control and review of police detention powers; the system of re-education through labour; legal aid models and systems; the relationship and interaction of ADR and standard litigation; and so on.

4. The following report seeks to provide a general overview of the presentations and discussions of the Seminar, while respecting the ‘closed-session’ nature of the Seminar.  Further information on this and other Network events may be obtained through the Network Secretariat at the Irish Centre for Human Rights, National University of Ireland, Galway. 

Issue 1: Access to Court 

5. A very wide range of issues was covered by presentations in the session on access to a court, reflecting the scope of the concept under discussion. The opening Chinese presentation of this session laid out a valuable overall framework for discussion, emphasising the fact that access to justice is a constitutional right, with both substantive and procedural implications. Citizens are entitled to legal aid for civil, criminal and even administrative law disputes. It was argued that access to justice calls for educational and informational policies. Although the provision of legal services is clearly dependent on the availability of resources, this issue should be viewed as a practical restraint instead of principled restriction on the system in general.  It was also noted that technology advances should be fully employed to seek to reach fulfil access to court requirements to the highest possible level.

6. The second presentation on this issue focused specifically on the field of judicial controls on the detention of persons.  The current criminal detention system in operation in China was examined.  It was noted that the habeas corpus system envisaged under ICCPR is not fully applicable to arrest and detention decisions made by China’s Procuratorate, or to detention decisions made by Pubic Security Bureau or National Security Bureau, but rather only to arrest decisions made directly by Chinese courts of law.  The speaker argued that for China to meet the requirements of ICCPR, it is imperative for the Chinese court system to frame effective procedures and mechanisms for review of criminal detention. 

7. An additional presentation focused on the development and protection of new rights through judicial interpretation.  This speaker focused on the rationale for an active role for the judiciary in the development of law and rights, and the willingness for the courts to infer new rights from existing standards and principles.  

8. The final Chinese presentation of this session examined a somewhat controversial topic, namely the right of private prosecution in Chinese criminal law.  It was argued that the option of pursuing a private prosecution was an inherent right of victims.  The Chinese prosecution system seeks to strike a balance between public and private prosecutions, it was argued, and also between protection of the victim and protection of the accused.  It was noted that in practice, high standards for admissibility can often exclude the possibility of filing a complaint of this nature.  The impact of traditional legal culture was also identified as a factor reducing the utilisation of private prosecution.  It was submitted that the victim’s rights in this context should be strengthened.

9. European scholars also contributed presentations to this session, expounded their views in respect of access to a court.  One presentation focused specifically on international complaint mechanisms and rights of access for the individual to procedures at that level.  Some of the mechanisms discussed include the UN Treaty-bodies, petition to the Commission on Human Rights under the 1503 procedure, and the role of thematic and special mechanisms such as Rapporteurs.  Another European presentation highlighted the conduct of human rights litigation before independent domestic human rights courts, using as an example the Human Rights Chamber for Bosnia-Herzegovina. 

10. Discussions on this topic were quite varied, reflecting the range of issues raised in formal presentations.  Group debate covered issues such as the possibilities for challenge of detention through the courts; practical examples of efforts to recognise and vindicate new rights through the courts; and the role of political organs in relation to the judiciary. 

11. The particular importance of human rights education and access to information were also addressed in this session. 

Issue 2: Fair Trial Guarantees 

12. The second issue addressed by the working group related to the specific procedural guarantees to a fair trial.  

13. On the European side, one speaker introduced Article 14 of the ICCPR and Article 6 of the European Convention on Human Rights as an illustration of fair trial guarantees in operation. Case-law of the European Court was used to highlight the relevant principles and protections.  The particular focus of this presentation was on that of open courtrooms.  This paper covered issues such as the right to a fair hearing (and its exceptions); public information and education on law and the legal system; as well as basic principles for reporting on the courts by media, i.e. the balance between fair trial and free press.

14. Three Chinese participants added to this opening by providing detailed information on court proceedings in China in the administrative, civil and criminal fields respectively.  Some weaknesses in the systems currently in operation were identified: for example in relation to summary courts a lack of satisfactory definition was highlighted by one participant as causing particular difficulty.  A certain lack of differentiation was also identified as worthy of attention – it was suggested that the courts system be allowed to develop to reflect the great diversity of cases coming before it. (i.e. differentiated system and procedure for petty crime as opposed to more serious infractions). 

15. A statistical analysis of administrative caseload and trials was offered by another participant, and compared to the standards of article 6 ECHR.  It was noted in this regard that protecting the rights of citizens in relation to administrative litigation has been a priority since implementation of the Administrative Procedure Law in China.  Although there has been a dramatic increase in litigation of this nature, some participants argued that there is a necessity to broaden the conditions of admissibility for administrative cases in Chinese courts. 

16. Another paper drew out some of the issues of efficiency and acceptability of various appeals procedures and structures, beginning with a description of the two-tier system of Chinese civil trials.  Overuse of re-trial procedure was argued to undermine the two-tier structure. However, it was argued by one Chinese participant that the need for justice outweighed the need for efficiency and that perhaps there was cause for establishment of a three-tier trial system in China. 

17. One of the principal threads of discussion throughout this session was discussion of the Chinese system of ‘Re-education through Labour’.  One Chinese participant provided a detailed description of the workings of the system, acknowledging that the system has several weaknesses.  A number of suggestions for reform of the system were mooted, including enhanced regulation of the system and the possibility of reduction or suspension of re-education sentences on account of good behaviour or favourable testimony. 

18. Discussions on this particular topic were wide-ranging.  Abolition of the system of re-education through labour was not suggested by participants, however, there was a general concern for its careful application and regulation, together with caution in terms of any proposed extension of the system. 

Issue 3: Judicial professionalism and competence 

19. The background to this discussion was the adoption in China of a Uniform Judicial Examination.  One presentation by a Chinese participant sketched for participants the positive impact of the adoption of this system.  It was argued that an essential element of judicial independence is a high level of professionalism and integrity among the judiciary, and that this had been prioritised by the State in China through adoption of this reform. 

20. In discussion of this point, it was acknowledged that international legal standards should be utilised as guidance in China.  It was suggested that the improvement of entry-controls in the professions would play a large part in the continuing development and improvement of the legal system as a whole; and that strengthening divisions between the role of lawyers and judges ought to be addressed as a positive measure for the future. 

21. Development of the legal profession was tackled by another speaker in this session, who provided valuable context on the perception of law and lawyers in China through historical and philosophical analysis.  Some of the challenges facing the emerging legal community in China, and the need for the voice of lawyers to be included in the political sphere were addressed. 

22. This session also involved an energetic debate on questions of cultural relativism, with the vast majority of Chinese participants forcefully arguing that it was no longer possible to argue that international human rights laws might not be applicable in the Chinese or wider Asian context.  
Issue 4: Legal Aid 

23. The session on legal aid sparked extremely lively debate on all sides.  The discussion ranged from a focus on legislative measures to practical application of the various models in the Chinese context. 

24. To open the session, a European participant provided a case-study of the evolution of legal aid systems in South Africa.  A variety of models for provision of legal aid were put before the group, which are worth briefly noting in this report: 

- The Judicare system; 

- The NGO model and the use of high-impact public interest litigation; 

- University Clinics, which utilise the skills of students while also providing them with practical learning opportunities and experience;

- Development of a culture of Pro Bono work among legal professionals;

- Use of paralegals, subject to quality controls. 

The practical examples and approach of this presentation contributed greatly to focused discussions during this session. 

25. To this beginning, information was added on the development of legal aid in China.  The function and objectives of legal aid were presented, together with analysis on the requirements or conditions for delivery of services, and the scope of such schemes. 

26. The historical context and legislative history of China’s law on legal aid was presented to the group at this point.  Another presentation drew out some practical experience relating to provision of legal aid in the specific instance of battered women.  Some of the challenges of experiments of this nature were adverted to, and the creation of a Legal Aid Centre Hotline was proposed. 

27. Discussion in this session was very practically focused.  A clear understanding of the magnitude of the task in drafting and implementing effective legal aid legislation was evident.  The role of NGOs and civil society organisations in the provision of legal services was discussed at some length, as were the nature of the professional and social responsibilities of lawyers.  The particular importance of gender sensitivity in the implementation of legal aid schemes was a re-emerging theme throughout discussions, and the possibility of establishment of incentive mechanisms for legal aid was also raised. 
Issue 5: Alternative Dispute Resolution 

28. An interesting discussion of Alternative Dispute Resolution took place in the final session of the Seminar.  

29. One participant sketched for the group the traditional development of alternative dispute resolution mechanisms in China.  Adopting a legal history approach, the cultural context and value of ADR systems in China were emphasised.  It was also argued that ADR mechanisms can improve the efficiency of the overall justice system and promote access to justice.

30. A second Chinese presentation introduced alternative dispute resolutions methods and systems in China.  It was noted that, although the modern terminology of ADR has been imported from foreign countries, the practice of non-litigious resolution of disputes has a long history in China.  The key role of (and future possibilities for) ADR in China were highlighted, with the value of such systems strongly underlined. A number of types of ADR were discussed, including arbitration, mediation, mini-trials, summary trials and so on. It was emphasised that over-reliance on litigation and the formal courts system for resolution of disputes should be avoided.  Litigation and ADR systems are not incompatible, it was noted, and that freedom of choice between mechanisms ought to be a key component of modern justice systems. 

31. The value and increasing utilisation of alternative dispute resolutions at the international level was addressed in the final presentation of this session.  A European participant sketched the quasi-judicial mechanisms and the growing trend towards use of truth and reconciliation commissions world-wide.  In discussing the new thrust that ADR mechanisms add to the international human rights system, this presentation drew on the experiences of South Africa, El Salvador, Guatemala, East Timor and Sierra Leone. 

Concluding remarks

32. Participants in the March Network Seminar agreed that the event had been a very constructive and useful discussion of access to justice issues.  It was especially noted by participating experts that a striking feature of the event had been the depth of mutual respect and understanding illustrated in discussions. Consciousness of national legal cultures was joined with an understanding that, facing the forces of globalisation, all States are (to differing degrees) engaged in political, economic and cultural reform.  It was noted by one Chinese participant that these elements ensure that all States can benefit from exposure to and cooperation with other systems. 

33. As noted throughout this report, discussions at this Seminar were exceptionally frank.  Relations between partner universities have reached a point where even sensitive topics can be addressed constructively in a spirit of cooperation. 
34. In the immediate aftermath of this Network Seminar, a Training Session for legal practitioners was held at the Southwest University of Political Science and Law in Chongqing.  In excess of 70 judges, lawyers and legal specialists from the provinces of Sichuan and Guizhou and the Chongqing Municipality took part in this workshop.  After an introduction to the international system and basic international human rights standards, 

case-law on access to justice and minority rights was discussed by the group.  Building on the discussions of the Network Seminar, practical elements of fair trial guarantees were also discussed, together with sessions on professional standards and responsibilities.  
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