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Introduction

1. The fifth Expert Network Seminar of the EU-China Human Rights Network was held on 27-28 April 2004 at the Human Rights Centre at Essex University in Colchester, United Kingdom. This seminar addressed the topic of Right to Health and the Right to Social Security. 

2. As is the custom, the event brought together approximately thirty academic experts from China and Europe. The Chinese delegation consisted of nine academic experts along with one support staff. The academic experts from the European Union represented nine of the member states, Austria, Denmark, Finland, Ireland, Italy, the Netherlands, Portugal, Spain, and the United Kingdom.

3. The expert group in Essex selected six specific areas relating to the Right to Health and right to Social Security for discussion. These areas were:

A. Norms and obligations of the right to health under the International Covenant on Economic, Social and Cultural Rights (hereinafter ICESR);

B. Right to health in domestic and regional perspectives;

C. Right to health and HIV/Aids; the right to health of women;

D. Role and responsibility of healthcare professionals and associations;

E. The right to social security;

F. The right to social security and vulnerable groups; the right to social security and poverty.

4.
Naturally, a number of core concepts ran through each of the items for discussion.  However, this report seeks to give a flavour of discussions by addressing each of the agenda items in turn.  

Introductory presentation 

5. The seminar began with an opening ceremony and introductory remarks chaired by Professor Kevin Boyle of the University of Essex and followed by remarks of Professor William Schabas, Director, Irish Centre for Human Rights and Professor Liu Hainian, Director of the Centre for Human Rights Study, CASS. 

6. There then followed an introductory session with a presentation from Professor Paul Hunt, the United Nations Special Rapporteur on the Right to Health. At the outset, this introductory presentation set the framework for discussions by introducing the fundamental notions with regard to the content and the scope of the right to health. He also raised some of the main problems surrounding the right to health and dealing with five issues: 1) The global scale of the problem; 2) The main treaty provisions relating to the right to health; 3) The slow path towards redressing the historical imbalance existing between civil and political rights on one side, and economic, social and cultural rights on the other side and the fact that only today is the right to health is fully emerging as a fundamental human right is due to such an imbalance; 4) The critical issues concerning the provisions of art. 2, ICESCR and; 5) The scope of the right to health, as containing the right to health care and the right to the underlying determinants of health, and including freedoms and entitlements.

A
Norms and Obligations of the Right to Health under the ICESCR and other Relevant International Covenants

7. The first substantive session was concerned with the norms and obligations of the right to health under ICESCR and other international conventions. Professor William Schabas chaired this session. A number of presentations were made prior to general discussion of the question.

8. The first presentation was from Professor Liu Hainian on the right to health and the responsibilities of governments. This set out the duties of a country and the right to health. There was discussion of Article 12 of the ICESCR. The paper argued that there were common provisions in international human rights conventions and the Chinese constitution centred round the notion of respect. 

9. The paper outlined China’s achievements in the last 50 years in the field of healthcare an illustration being the increase in average age of mortality going from 35 years to 71 years. The paper concluded with a look to the future with an emphasis on the right to health and how international co-operation is needed in times of epidemic diseases.
10. The next presentation was from Professor Marco Pedrazzi, University of Milan, Italy on international standards on the right to health and non-discrimination. The paper demonstrated that non-discrimination was an essential dimension of international standards on the right to health discussing the provisions of the Universal Declaration of Human Rights (hereinafter UDHR) and the ICESCR, the International Covenant on Civil and Political Rights (hereinafter the ICCPR) and the European Convention of Human Rights (hereinafter the ECHR).

11. The paper went on to discuss the main components of the right to health as elaborated under General comment 14 on the right to health as availability, accessibility, acceptability and quality. The paper then discussed the general obligations of states and non-discrimination and afterwards international co-operation and non-discrimination.

12.  The final presentation in this session was from Dr. Dong Wenyong, Institute of Law, CASS on standards for the right to health and conditions necessary for its realisation. This presentation recited in a useful overview the international human rights instruments, which refer to the right to health.

13. The paper emphasised the right to health was inter-linked with many other human rights and could not be considered in isolation from those rights.

14.  Thereafter there followed some comments on behalf of the University of Essex by Professor Ivor Crewe, Vice-Chancellor of Essex University and President of Universities United Kingdom. 

15. There was then a wide-ranging discussion on the multiple contents of the right to health, which had been introduced by Professor Hunt’s opening remarks and the speakers’ presentations.  The inter-linkage between the different obligations of governments and the relationship between the right to health and other human rights was discussed.

16. A number of particular issues arose that allowed the discussion to focus on some practical considerations. There was discussion on the problematic area of the right to health of unsuccessful asylum seekers in Europe and issues of non-discrimination with regard to them. The need for coherence in the action of the different State departments/agencies in dealing with health and related issues which led on to a discussion on the difficulties which are encountered by the different States with regard to the implementation of the right to health.

17. Another issue, which arose within this set of discussions, was the need to break down the right to health into a series of different entitlements and the enforcement of the right to health through the means of civil and political rights. 

18. One thing that was clear from the discussions between the participants was that the European and Chinese participants seemed to have basically the same approach to the right to health issues.

B Right to Health in Domestic and Regional Perspectives.

19. The second session concerned the right to health in domestic and regional perspectives. Again Professor William Schabas chaired this. There were three presentations.

20. The first presentation was from Dr. Brigit Toebes, Legal Advisor at the Council of State of the Netherlands with “The right to health in the Netherlands: a case study.” This presentation outlined the provision of health care in the Netherlands in terms of availability, accessibility, acceptability and quality.

21. One of the particular points brought out in this paper was the phenomenon of waiting lists and waiting times for treatment in the Netherlands although having one of the most developed medical systems in the world, still causes some Dutch patients to seek treatment in Belgium and Germany. 

22. There was then an outline of the justiciability of the right to health in the Netherlands before international bodies. The right to health is included in the Dutch Constitution. A number of situations were outlined which resulted in cases invoking the right to health in the Netherlands. 
23. The second presentation was Professor Zhang Yue of the China University of Political Science and Law who spoke on “Legal guarantees to the right to health in China.” This presentation served as a useful comparison to the previous paper. It outlined the Chinese legal provisions beginning with the Chinese Constitution on the right to health and followed with a description of the criminal, administrative and civil liabilities that can arise.

24. The final presentation was by Dr. Elvira Dominguez, from the Universidad Carlos III de Madrid, Spain who spoke on “Bioethics and human rights: The challenge of international standard setting in the context of the human genome project.” This presentation used the example of the human genome project to contrast and compare notions of bioethics and human rights.

25. There was an outline given of the relevant international instruments and discussion of the UNESCO Declaration on Human Genome and Human Rights 1997 and the Convention on Human Rights and Biomedicine. The declaration contains general principles which include: the affirmation of the principle of access to progress of biological research; the prohibition of practices contrary to human dignity such as the cloning of human beings; and the enunciation of specific responsibilities on the part of researchers on the human genome.

26. In the discussions following these presentations, the first issue raised was that of waiting lists. The phenomenon of waiting for non-emergency health care treatment was common to all European health care systems. Both the European and Chinese medical care systems were discussed in some detail and there were many personal anecdotes given by the various representatives of their own experience of their respective health care systems.

27. The discussion went on to stress the need to provide for adequate remedies for the violations of the right to health. It was also emphasized that these remedies do not necessarily have to be judicial. A debate then developed on the issue of privatisation of health services: on one hand it was contended that privatisation can only lead to a lowering of health care standards, especially with regard to the equal access of everyone to good quality health care, while on the other hand the point was made that China was moving to a more market based economy. It was also stressed that the question of which system (a public or a private one, or a combination of both) is superior should be resolved not on account of ideological positions, but rather on the basis of verifiable evidence.

C The Right to Health and HIV/AIDS and the Right to Health of Women

28. The final session of the first day of the conference concerned the right to health and HIV/AIDS and the right to health of women.  The session was chaired by Dr.Todd Landman, Co-Director, Human Rights Centre, University of Essex. There were three academic experts who gave  presentations. 

29. The first presentation was from Dr. Andre Pereira from Universidade de Coimbra, Portugal who spoke on HIV/Aids - Legal Aspects,. This presentation first gave an overview of the various international instruments such as the UDHR and the ICESCR. There was an outline of the relevant European instruements such as the European Charter of Fundamental Rights of the European Union and the European Convention on Human Rights and Biomedicine. 

30. The paper then moved to the particular points of the situation of Portugal. There was discussion of the position of the right to health in the Portuguese constitution and then a general overview of the system of health care in Portugal. There was a detailed discription of the legal position of those suffering from HIV/AIDS and this was analysed in terms of  family law, contract law, labour law, criminal liability and patient confidentiality.
31.  The second presentation was from Professor Zhang Mingjie and was entitled “The Responsibilities and Roles of Government in the Prevention and Treatment of Aids.” This paper discussed the responsibility of government’s with regard to AIDS prevention and treatment and then moved to examine the progress made by the Chinese government in relation to AIDS prevention and treatment.  

32. The final presentation was from Ms. Judith Bueno De Mesquita, Human Rights Centre, University of Essex on the subject of “The Right to Health of Women.” There was an outline of the key international instruments relevant to the right of health of women with discussion on the UDHR, the ICESCR, the Convention on all forms of discrimination against Women, and the Convention on the rights of the Child. 

33. The presentation continued by considering several key issues relevant to a women’s right to health rather than a comprehensive examination of a women’s right to health. This issues including the determinants of women’s health and human rights responses, equality and non-discrimination, sexual and reproductive health rights and violence against women.

34. There then followed discussions arising out of the presentations on these topics. One of the discussions, which developed, was on the competing needs of protecting categories such as drug addicts and sex workers and their right to health. 

35. Another discussion focussed on the legal aspects of repressing certain behaviour and of safeguarding the health of the general public, and on how human rights should guide in harmonising the pursuit of those needs. It was pointed out that in certain circumstances such as when an epidemic or pandemic was happening that in order to protect general health a limitation of the rights of certain subjects, such as persons affected by HIV, may be required, but that it should be confined to whatever is strictly necessary. There was particular discussion around the Chinese experience in dealing with public health crises, in particular the SARS epidemics, and on the need to introduce improvements, such as openness of information to help prevent panic and the circulation of inaccurate and misleading information leading to public disquiet.

D The Role and Responsibility of Healthcare Professionals and Associations. 

36. The second day of the conference began with presentations and discussions on the subject of the role and responsibility of Healthcare Professionals and Associations. Professor Liu Hainian chaired the meeting and there were three presentations.

37. The presentations from Professor Huang Yong, School of Law, University of International Business and Economics “The Chinese experience in dealing with public health crisis.” This particular presentation was timely given that the conference on the right to health had to be postponed because of the outbreak of the SARS epidemic. The paper and presentation discussed the SARS outbreak and the response to this in China. 

38. Mr. Julian Sheather of the British Medical Association Ethics Department then presented his paper on “National Medical Associations and the right to health.” The paper focused on professional associations, such as the British Medical Association in the United Kingdom and their impact on the right to health. The presentation gave a practical description of the British Medical Associations experiences in their ethical duty of provide leadership support and guidance for doctors and other professionals involved in promoting and protecting human rights.
39. The presentation also discussed ways that impediments could be raised to the action of medical associations such as political repression, lack of resources, lack of awareness of the relevance of human rights and the legacy of past suspicion between medical associations and other groups. However the paper was able to point out potential solutions to these problems. 
40. Mr. Noam Lubell of the Human Rights Centre, University of Essex, then gave a presentation on “Health professionals within the prison system: Their role in protecting the right to health and other human rights.” The paper dealt with the particular situation of health care professionals within the prison regimes and the dilemmas that this situation could throw up.

41. The presentation began with a discussion of the relevant international instruments concerning the treatment of prisoners and safeguarding their rights. It went on to examine medical ethics and examine the paradox of health professionals becoming a violator of human rights. Notwithstanding the previous situation it was clear that there was an issue of dual loyalties with regard to the health professional working within the prison system. 

42. This session was concluded with a presentation by Mr. Bernard Hamilton, Senior Lecturer at Birkbeck College, London, Director of Physicians for Human Rights U.K. who spoke on “The roles and responsibilities of health professionals.” This presentation gave a medical perspective of Article 12 of the ICESCR and General Comment 14 on the right to health. 
43. There then followed a discussion on this topic. The ensuing debate touched, inter alia, upon the needs relating to mental illness; upon the question of the (legal or moral) nature of medical doctors’ obligations and of the relationship between medical ethics and legal rules; upon the issue of the important role that a public health administration can play in dealing with public health crises.

E The Right to Social Security 

44.
Session five was concerned with the right to social security. It was chaired by Professor Liu Hainian and there followed four papers and presentations. The background of the seminar on the right to social security is the modification in March 2004 of the Chinese Constitution by way of an amendment to reinforce the protection of the right to social security. 

45.
The first presentation was from Dr. Padraic.Kenna of the National University of Ireland, Galway on “International standards and mechanisms on the right to social security.” The paper described the three international instruments with regard to mechanisms on the right to social security, the ICESCR, the Convention on the Rights of the Child (CRC) and the ILO Social Security (Minimum Standards) Convention 1952.

46. Professor Zou Hailin, Institute of Law, CASS gave the next presentation and spoke on “Development and reform of the social security system.” This paper gave an outline of the system of social security in China beginning with the basic framework of China’s Social Security System with a historical analysis from the embryonic form of the system from the 1950s through the reform of the system in the 1980s and then bringing us to modern times.

47. There was a detailed description of the system of unemployment insurance of China and the job related injury insurance.
48.  Professor Matti Mikkola, University of Helsinki and General Reporter of the European Committee of Social Rights spoke on “The right to social security in Europe.” This was a detailed presentation, which began with the concept of social security, outlined two key historical programmes that of Bismarck and that of Beveridge gave an illustration of economic political background and legal sources.

49. There was also a discussion in the presentation of Professor Mikkola of International legal instruments, the Draft EU Constitutional Treaty and the case law of the European Committee of Social Rights.
50. Finally Professor Liu Rongjun, School of Law, Zhongshang University on “Remedies for breaches of the right to social security.” This presentation afforded the participants an introduction to the basic legal system with regard to social security in China discussed judicial policy and social security and then speculated upon judicial reform and social security.

51. Thereafter followed a discussion on these topics. During the discussion, there was deep discussion on the precise meaning of the concepts of social security, social assistance and social insurance. In another exchange of views there was concern as to the problems of how to reconcile the needs of the social security system with the needs of economic development.

F Right to Social Security and Vulnerable Groups, the Right to Social Security and Poverty.

52. The final session of the network seminar concerned the right to social security and vulnerable groups, the right to social security and poverty. This was chaired by Professor Zhang Mingjie and heard contributions from three participants.

53. Professor Liu Cuixiao, Institute of Law, CASS, presentation was on “Social security and vulnerable groups in China.” The paper began with a historical overview of the protection of the disadvantaged in China and then went on to describe the right to social security of women and the right to social security of the child.

54. The presentation went on to discuss the current statutes of guaranteeing social rights of women and children and the problems and strategies in guaranteeing social rights to these groups. There was detailed discussion of provision in relation to the disabled under Chinese law with descriptions of the status of rehabilitation, special education, employment and the provision of legal aid.
55. The presentation from Ms. Maria-Theresia Roehsler, Ludwig Boltzmann Institute of Human Rights, Austria, concerned social security and the principle of non-discrimination and was entitled “Equal treatment and Social Security.” 

56. The focus in her paper was to the principle of non-discrimination on the grounds of gender and nationality. 
57. Professor Zhao Yong, TsingHua University, Beijing, China presented “The elimination of poverty and the social security system.” In this presentation there was discussion of the role of a social security system in preventing poverty. There was also a discussion of the different problems affecting the rural areas of China in contrast to the urban areas since the 1980s.
58. There then flowed a discussion on these topics. During the final discussion, the issues of poverty and social exclusion, of child labour, of the right to pension, and the question of the requirements of compliance with ICESCR standards that China could impose on multinational corporations investing in the country were raised.

59. The network seminar ended with reports from a European and then Chinese Rapporteur, Professor Marco Pedrazzi and Professor Zou Hailin respectively and there was a discussion  chaired by Professor Zhang Mingjie. Thereafter followed closing remarks of Professor Liu Hainian and Professor Paul Hunt.

Concluding Remarks

60. It was widely agreed by participants at the fifth Network Seminar in Essex that the event had been fruitful.  Discussions throughout the seminar were open and cordial, and participants agreed that Europe and China face many common challenges in relation to the right to health. There was a wide agreement emerged on the majority of the main issues: on the acceptance of the notion of the right to health; on the need to break down this right into different freedoms and entitlements; on the need to eliminate discrimination and to provide equal opportunities for everyone; on the need to promote openness and information on health issues; on the improvements required both by the Chinese and the European systems. The right to social security will also become more of an issue as China becomes more economically successful and the contribution that social security systems should give to the elimination of poverty and to the granting to all individuals of at least basic standards of well being.

61. On a structural level, the good working relationships that have been well established between the European and Chinese partners during the previous seminars very much in evidence. One Chinese participant referred to seminar process of allowing discussions as being more like a meeting of old friends.

62. Along with the three Dialogue seminars and five Network seminars organised by the network, we are also glad to see the following progress in the field of human rights in China: in March 2004 China adopted the fourth amendment which adds the following clause: “the state respects and safeguards human rights”; the amendments have also reinforced the protection of the right of private property and the right to social security; the Chinese government adopted recently new guidelines “to make the human being as the fundamental basis of government guidelines” and to implement these guidelines in legislation and other work of the State.    

